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Grounds of Challenge

Classic statement

CCSU v v Minister for the Civil Service [1985] A.C 374, per Lord Diplock at p.410:

• Illegality
• Irrationality
• Procedural Impropriety
• Incompatibility with ECHR/EU law principles
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The Context

R (PLP) v Lord Chancellor [2016] UKSC 39, [2016] AC 1531, Per Lord Neuberger at 
paras 20-39:
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Grounds of Challenge

Statutory Instruments specifically

a) Ultra vires/ illegality

R (PLP) v Lord Chancellor



@gardencourtlaw

Grounds of Challenge

Statutory Instruments specifically

b) Irrationality

R (on the application of Salvato) v Secretary of State for Work and Pensions
[2021] EWHC 102 (Admin)
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Grounds of Challenge

b) Irrationality

R (on the application of Salvato) v Secretary of State for Work and Pensions
[2021] EWHC 102 (Admin) [177]:

1. “Deliberate choices” about systems and design – less so about the effects of implementation
– the “key issue” on the appeal.

2. The Minister had not recognized the problem but decided to do nothing about it.
3. Evidence about the cost implications of fixing the problem was generalized.
4. “The feature under challenge has effects that are antithetical to one of the underlying

principles of the overall scheme.”
5. The justifications for the general rule did not adequately explain the need to maintain the

feature of the system under challenge.
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Grounds of Challenge

c) Lack of consultation

R (on the application of Article 39) v Secretary of State for Education [2020]
EWCA Civ 1577 [82-85 & 87]

• Statutory duty
• Established practice
• Scale of impact
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Grounds of Challenge

c) PSED

R (on the application of Adiatu and the IWGB (claimants)) v HM Treasury

• The PSED applies to decisions given effect to under secondary legislation, including the laying
of such regulations: [216 – 220]:
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Grounds of Challenge

c) PSED

R (on the application of Adiatu and the IWGB (claimants)) v HM Treasury

• The PSED does not apply to decisions that are given effect by primary legislation: [229-238]:
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Grounds of Challenge

c) PSED

R (on the application of Adiatu and the IWGB (claimants)) v HM Treasury

• The PSED applies to decisions that a public authority takes or contemplates taking but not to
matters never within serious contemplation: [239-244]:
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Grounds of Challenge

c) PSED

R (on the application of Adiatu and the IWGB (claimants)) v HM Treasury

• The origin of indirect discrimination: [149]
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Considerations when challenging SIs

1) Timing

2) Parliamentary scrutiny 

3) Judicial review reform 
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Timing 

1) Ordinary principles on prematurity and ripeness apply: see e.g. R. (on the application of Burkett) v Hammersmith and 

Fulham LBC (No.1) [2002] UKHL 23; [2002] 1 W.L.R. 1593

2) Can challenge when in draft: R. (on the application of Public Law Project) v Secretary of State for Justice [2016] 

UKSC 39; [2016] A.C. 1531 

3) Yet to finish the process of Parliamentary scrutiny: R. (on the application of TP) v Secretary of State for Work and 

Pensions [2019] EWHC 1127 (Admin); [2019] P.T.S.R. 2123

4) Need to see how powers are exercised: R. (on the application of ClientEarth and Marine Conservation Society) v 

Secretary of state for Environment, Food and Rural Affairs [2019] EWHC 2682 (Admin)

5) Fast-changing scenarios: R. (on the application of Shaw (A Child)) v Secretary of State for Education [2020] EWHC 

2216 (Admin); [2020] 8 WLUK 113; R. (on the application of Dolan) v Secretary of State for Health and Social Care 

[2020] EWCA Civ 1605; [2021] 1 W.L.R. 2326

6) Collateral attack: i.e. attack once there is evidence of impact and decisions made pursuant to SI: R. (on the application 

of Salvato) v Secretary of State for Work and Pensions [2021] EWHC 102 (Admin); [2021] P.T.S.R. 1067
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Parliamentary scrutiny  

1) Irrationality in timing of laying regulations

2) Parliamentary material and proportionality 
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Irrationality in timing of laying regulations- justiciability  

“150.  In my judgment, the judicial exclusion zone applies to decisions to lay delegated legislation 
as well as primary legislation before Parliament, except in cases where statute and not merely 
parliamentary convention bestows upon the court authority to intervene. Unless there is some 
specific statutory obligation affecting the laying of secondary legislation, the decision when to 
lay an instrument is as much taken in the political capacity of Member of Parliament as the 
decision whether to lay one.
151.  In my judgment, the court would be dictating the terms on which the minister should 
exercise his or her political functions if it were to decide when the minister is free or not free to 
lay legislation before Parliament. I accept that, as decided in Adiatu and other cases, the 
position is different where it is not the court or the common law but an express statutory 
obligation which limits the minister's freedom to lay secondary legislation before Parliament."
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If justiciable, not irrational 

“154. The absence of the usual 21 days for parliamentary scrutiny must be 

viewed in the light of the pandemic and the destruction it was wreaking at the 

end of April and the beginning of May 2020. If the 21 day convention was to be 

observed, the 2020 Regulations would either have had to be drafted weeks 

earlier – during the first part of the period of discussion and research into 

what should happen – or come into force weeks later, by which time some 

deadlines relaxed by the regulations would have expired and local authorities 

placed in further breach of the duties it was impossible for them to perform.”
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Proportionality

Wilson v First County Trust Ltd (No 2)[2004] 1 AC 816 at [67]
“it is a cardinal constitutional  principle that the will of Parliament is expressed in the language 
used by it in its enactments. In discharging their duties under the Human Rights Act 1998 (HRA) 
the  Court is to assess the proportionality of legislation on that basis”. However,  a Court 
sometimes need “additional background information” in order to discharge its constitutional 
functions under the HRA.

Poorly reasoned justification in Parliamentary debates does not “count against” the legislation on 
issues of proportionality. However, see e.g. Mathieson v Secretary of State for Work and 
Pensions [2015] 1 WLR 3250 where negative inferences were drawn from the lack of 
Parliamentary debate. 
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Judicial review reform: suspended and prospective only quashing orders

1. See factsheet: jr-courts-bill-fact-sheet-jr.pdf (publishing.service.gov.uk)

2. A non-event? Lewis Graham: Suspended and prospective quashing 

orders: the current picture – UK Constitutional Law Association

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1004587/jr-courts-bill-fact-sheet-jr.pdf
https://ukconstitutionallaw.org/2021/06/07/lewis-graham-suspended-and-prospective-quashing-orders-the-current-picture/
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